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212.102

212.7003 Technical data and computer soft-
ware.

Subpart 212.71—Pilot Program for Acquisi-
tion of Military-Purpose Nondevelop-
mental Items

212.7100 Scope.

212.7101 Definitions.

212.7102 Pilot program.
212.7103 Solicitation provision.

AUTHORITY: 41 U.S.C. 1303 and 48 CFR chap-
ter 1.

SOURCE: 60 FR 61595, Nov. 30, 1995, unless
otherwise noted.

Subpart 212.1—Acquisition of
Commercial ltems—General

SOURCE: 73 FR 4114, Jan. 24, 2008, unless
otherwise noted.

212.102 Applicability.

(a)(i) When using FAR part 12 proce-
dures for acquisitions exceeding $1 mil-
lion in value, except for acquisitions
made pursuant to FAR 12.102(f)(1), the
contracting officer shall—

(A) Determine in writing that the ac-
quisition meets the commercial item
definition in FAR 2.101 or meets the
criteria at FAR 12.102(g)(1);

(B) Include the written determina-
tion in the contract file; and

(C) Obtain approval at one level
above the contracting officer when a
commercial item determination relies
on subsections (1)(ii), (3), (4), or (6) of
the ‘‘commercial item” definition at
FAR 2.101.

[77 FR 14480, Mar. 12, 2012]

Subpart 212.2—Special Require-
ments for the Acquisition of
Commercial Items

212.205 Offers.
(c) When using competitive proce-
dures, if only one offer is received, the

contracting officer shall follow the pro-
cedures at 215.371.

[77 FR 39138, June 29, 2012]

212.207 Contract type.

b) In accordance with section 805 of
the National Defense Authorization
Act for Fiscal Year 2008 (Pub. L. 110-
181), use of time-and-materials and
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48 CFR Ch. 2 (10-1-12 Edition)

labor-hour contracts for the acquisi-
tion of commercial items is authorized
only for the following:

(i) Services acquired for support of a
commercial item, as described in para-
graph (5) of the definition of commercial
item at FAR 2.101 (41 U.S.C. 103.

(ii) Emergency repair services.

(iii) Any other commercial services
only to the extent that the head of the
agency concerned approves a written
determination by the contracting offi-
cer that—

(A) The services to be acquired are
commercial services as defined in para-
graph (6) of the definition of commercial
item at FAR 2.101 (41 U.S.C. 103);

(B) If the services to be acquired are
subject to FAR 15.403-1(c)(3)(ii), the of-
feror of the services has submitted suf-
ficient information in accordance with
that subsection;

(C) Such services are commonly sold
to the general public through use of
time-and-materials or labor-hour con-
tracts; and

(D) The use of a time-and-materials
or labor-hour contract type is in the
best interest of the Government.

[74 FR 34264, July 15, 2009, as amended at 74
FR 35826, July 21, 2009; 76 FR 21812, Apr. 19,
2011; 76 FR 58136, Sept. 20, 2011]

212.211 Technical data.

The DoD policy for acquiring tech-
nical data for commercial items is at
2217.7102.

212.212 Computer software.

(1) Departments and agencies shall
identify and evaluate, at all stages of
the acquisition process (including con-
cept refinement, concept decision, and
technology development), opportuni-
ties for the use of commercial com-
puter software and other non-develop-
mental software in accordance with
Section 803 of the National Defense Au-
thorization Act for Fiscal Year 2009
(Pub. L. 110-417).

(2) See Subpart 208.74 when acquiring
commercial software or software main-
tenance. See 227.7202 for policy on the
acquisition of commercial computer
software and commercial computer
software documentation.

[74 FR 34270, July 15, 2009]
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